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As you will be avere, | have sought adVics from the Smmntor—Genard regarding the stetus oi‘ ths
pznnils faken to have hean ks sued under the Lanil Usé Plannfr.g and Appiovals Act (LUD‘\A) with
ihe passage of he Pul,a Mill Permit ihrough Parfdment. Thess are Schedules | KH, LU2, LU ahd

LU4 of Appendix 24, o the Pulp mm Purmlt.

I have sought this advics bacause:

Exeily of the Schedules’ d(,ciﬁnatas the Diréctor of Enviropmental .qurr agemeit, (now

Director, EPA) 4s the perscn or body responsible for the anforcemaent of Pari 3 of the
LUPAA permits, which condain tha environments manug%ment conditfons. As such | am
feqtired 1o receive of approve numemuo dosuirients and plasis required by the perralfs as
well aa reguiste the environmenial effects of construction werky and the operailon of the
iniil and associatey devalnpmaits. Approxinately 1 DO of tha 1800 conditions in {he Pulp

Mill Penmit are confained in the Fart 3 am..lons of LU —~ LU&.

iviy understanding of the way that tha Pu;p Mill i\ssassmart Art (PMAA) and fha Pulp Mill -
Pcrmu; funstions is thal, once the LUPAA pemits were taken to have been i8sued, tie
provisions of LUPSA and other m{evam leglslation apply as ¥ he pb:ml{s hid been issued”

by the rplz.mmt Councils undu LUPAA, This . ur.}emtanmm is ba sed on a numbef of.
opinlons | fiave redeived from the Soliciiur—"e.n.r'{'s office as wall ag discussions i the
former Solicitor General and officels from the D pa[ancni af P.omxﬂer and Cabinet who
wars respongible jor the dramrw ir nsmarﬁom fn. ihe ie 'L-;Ja.h,n.

vie |

Urder sedlion 53(5) of LUPAA a pemit ex| g‘:‘w ay »‘ﬂrs after it wes issued unless
(a) thore has been rubst._ntuaj commer*cementu ’:hd czm;y' or
(b} the relévant Council has grante.d a0 E?’:ts.naiup of the permit.

The two. year anniversary of ihe dete on which the karmiis wero {aken to hive been
grantad was 30 Augusf 2008. Gunns hus not ‘soughi an extension to the permils LU1
U4 _ééunnr did undertaka some on-ground worke in th areas coverad by sach of the four
land-lige permiis prior fo 30 Augusi. Most of the.as works were underiaiien in tha ménihi
pricr fo 30 August,

i was niot self svident to me that tho works that Gunns had undes L:l'cn prior to 30 August
n.pru,sented “substantlel cornraencement” of the activiles authorised: by eazch of the

I

pemits.

)

LA

)

~

12



Released by DPIPWE as an Assessed Disclosure under the Right to Information Act 2009

This copy Is not 2

complete copy of

_ jthe ongtnal

record.

« As the regulaior of aboui two thirds of the condiiions uader tha Pulp ‘Mili Parmit it is
importen; that | have confidence in the validiy of the insiruments that | am charged with
enforcing by the PMAA,

The advice from the Principal Crown Counsel I the Soliciior-Géneral's office on this matter is
atfached. There are, in my view, three key poinis

The consaquence of this advice is thet the doubt over the current slatus of the parmils nesds to bs
resolved. There appear fo be two main optlons for ashiaving this; efther a ruling will nzad to be
made by the Supreme Couri or the PWAA could be esnended io cleriiy its Inteni and opsration.

{ am wiiting to ask thal you make appropriate enguires to resolve whether the Govaimment Infends
{o amend the PMAA In such a way a3 to clarily the status of the LUPAA permits LUT ~ LUL i the
Goveinmen! does not propose to take this course of action then | will need to wriie to Gunns to
advise them of my cument view that thers Is aignificant doulit thai the peniits survive. The George
Town, West Tamar &nd Launceston Counclls are also each requlaiors of Pert 2 of ona of the land

usa perits and, as the Principal Crown Counsel has sdvised thet they are likely to have the

primary obligation to iaks action In relation to the pennits, 'they shoukd a0 bz informsd.

You will be aware that the Commonwealh Minister has also issued a perafil under the
Environment Protection and Biauiversliy Conservalion Act to Giens to aiiow the construction of the
Puip Mill. While there are is no Interdependency between the Commonwaslth pammiis and the
LUPAA’ permits, ) have an agreement with the Commomvealth Departmsnt of Environment Waler
Haritage and the Aris regarding cooperation of: the regulation of the mill, Under the terms of tha
agresment | belicve that it would be appmpriate for me to advise them of my views in relafion to

the l..md l..ae parviis.

if amendrent of the PMAA is considered then K Is appropriate for ma to draw ﬁour sitention fo teo
sther lssues that, In iy opinlon, wolld benefit from clariffication by ainendments:

{hH Clause £(3) of itis PMAA provides that if the parson proposing the project does not comply
with a condition conleined in the Pulp Mil Permit the Pulp Mill Pemait Is suspended until
such time as the condition is complied with. This p:owsson iz unigue fo the PMAA and In
order io botter understand its imglications and functioning I have had cause to seek a
number of opinicns from the oifice of the Solicitor General. This advice has shovm that the
interpretation of the clause and understanding how It will work In practice Is complex and
open to quesiion. Sooner or later this uncarisinty is likely to result in the clause being

/
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2

tested in court. As a regulzior, | beliave that there would be considerable merit in clariying
ths intent and operafion of this clause. | am sure thst the Solicitor-Ganeral’s Office would
be willing to advise on the issues that shouid be clarlfied in ralztion to this clause.

There has been considerable public speculation about the meaning and functioning of
Section 11 of the Act. This has elso bzen apparent in questions that have been nut to me
by meinbers of the public. While this clause has already been subject io court action, thers
ey be banefit in clarifying its operation, particularly In tertis of the post-approval stage of
the projsct.
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Briefing notes for Director, EPA meeting with DPAC
Meeting scheduled Tor 27 Getober 2010
Subject: PULP MILL PROJECT

General information
Tha pulp mill oroject was approved Ly Parilament and the Pulp Mill Permit came inio force on 320
Aupust 2007,

The permit will lanse on 30 August 2011 If the project hes not ‘subsimntially cominenced,
Substantizl cornmenicement is not defined in the permit or elsewhern. Legai advice may nead to be
sougitt by the Gavernment If eny doubt exists about the status of the parmit at that lime. There is
some visk that a 3" party may choose to test the expiry cdlause in a court of lawy, There are no inbuilt
npiens for extending or raadilying the expiry date,

An ‘Obligationt Registar’ was created by Gunns and was checked by relevant regulaters in the
months ziler the parmit was lssusd. This regisier contairs 2ll the commitmenis required to be met

bry the Permit, including references to ang sumimaries of permit conditions, due dates, estimates of

timeframas for Guans te arepare and regulators to assess documents and relevant regulatory siaif
likely to ba invelved.

In the 12-18 monthe following the issuing of the permit, Gunns allocated considerable ressurces
toward fulfilling the requirements in the permit which were due nrior to the coimmencement of
construction.

Gunns are currently in 2 position where they can cemmerice with Gulk earthworks at the mill site
with only & few minor permit requirements to ba fulfilled (e.g. notifications and an updsted
construciion timatebiz),

In order for Gunins to undertake construction in areas other than the mill site, they need to complete
site speclilc components of the CEMP in addition to the above minor requirements. Soma additiona)
managernent plans are required before censtruction can commence In high risk areas such as the
crossings of the Tamar River, Donovans Bay and the foreshere dunes adjacent to Bass Strait.

A raft of ublizations in the permit relzte to the commenoeinent of commissioning, While these gra
ot critical to the mmediate stary of construction, Gunns Will no doubt star; working on them in
earnast cnce funds becorne available,

Gunas (and regulators) should review the commitiments and raquirements in the myriad of approved
Enanagemz—:rit plans and permit conditions relating to construction "activides to re-familiarise
themselves wiih what needs to itappen on the ground during construciion (e.g. lizising with the
public, re-starting suspended monitoring programs, purchase of monitering equipment, installation
of web cam ronitoring sysiem).

The Mazjor Projects Regulation Section was formed within the ErA Division {then tha Environment
ivisk:n) to manage regulation of the pulp mill project. The iviPR section consisted uf a section head
and 4 regulatory officars, :
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Cver the last 2 years the funding for the MPR section has scaled back significantly {to zero now?) snd

3 positlons hava been Jost (section hesd, sonior anvirenmenta! officer, environmental oificer). OF

the remaining 7 ofiicers, one {Allce) spends 100% of her dme regalation other premises and the
ther {Simon) sperids S0% of his tire regulating other pramises.

& significant increase in project specific workload can be expectad for the EPA if the picject
proceeds. Tasks wil include:

o Involsement in coordination of regulatory activities;

« Revision and zpproval of rranagement plans (and general obligations tracking);

» Site Inspection and reporting (many separate construction sites are expacted to be

ogerationsi coneurrentiv);

e jrcidence and complaint response and Investization; atd

e Ministerial communication.
(+ potential ramping up of government funded monitoring programs such as an air
monitudng network in the Tamar vallay)

ft is anticipatad that & number of dedicatad staff, equivalani to that which was in place previously,
would be reguired if the mill goes ahead. This would involve recruitmant of a minimum of 3 staff {as
well as decislons to be mads abolt backfilling Alice’s and Simon's current roles?).

A ranze of project facilitaticn groups wers established zt the start of the process and have siice
boen suspended, These groups wouki nead to be re-established if the project goes shead. The main
groups ‘were the 10C, the Regulators Graup, weekly proponent/regulator maetings in Laungesion
fellicated by DED znd attended by EPA offlcers, wlith other relevant ragulators invited as required,
and = semni regular meeting betwean siate and local governraent regulaiors gs necessary.

7 the project goes shead, the pre-sxisting lines of commuaication would need to be set up betwaan
)l relevant parties 2zain, This could only take place aiter re-establishment of the above groups and
forums.

1f Gunns want io make changes to the project they need o seek approvel from the Directoi. The
permit sllows for the Director to assess ant! approve changes.

The significant changes that the EPA is currently aware of are:

e Revised water supply and wastewater pipeline alignments;

s Reviced mathodolegy for crossing the Tamar River and the foreshore adjacent to Bass Strelt;

« Ninortechinology changes in the chemical plant and puiping plant; and

e Re-developmeat of tha chip mill siva {note: need to sask advice on relevant regulatory rool—
current chip milt EPN or pulp mill parmit).

Regulatary History
Toward the end of 2008, Gunis nad fuliilled all raquirements in order to coimencs vegetation
clearing and bulk aarthworks at the inill site.

Vegetation clearing at the mill sita commeniced August 2009 and is now coraplete (excepting ground
cover). Bulk earthworks have not ez 2t this stage.
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Canstruction of the main access rozd in to the site commenced garly in 2010 and has now been
corapleted. This will allow safe and reliable access to the mill site for bulk earthworks and further

const

ruction activities.

Minor construction activities cccurred In the Travallyn Naiure Recraziion Ar ea and at Uiemans Hill
in August 2009, '

The Dirsctor, EPA has approved the' extension or suspension of timeframas for a range of
commitments In the permit. The majorily of these extensions and suspensions were applied for by
Gunns as a direct result of Gunns ongoing difficultics In securing finance for the profect,

Kevp
L ]

lans und reguirements witch have been met:

Community consultation and communication strategy}

Construction environmental manageivient plan {includes management &f heritage, weed and
diseasz, rehabilitation, fauna and florg, erozion and sediment, acld sulphaie soils’ water
qualiiy, etc) {note; site specific companents still required for most non-mill sice construction
sttes);

Construction moriitoring plan;

Woodchip mill wastawater strategy report;

Hydrogeological asszssment and model;

Faunza management plan;

Waste minimisation plan;

Pulp mill design report;

Dust managerment plan;

Wharf construciion managereni plzn; and

Construction stormvater manzgement plait,

Key plans and reguirements gnder svglogmeni: -
L]

Baseline and oparational monltdring plan {note: close to being approved);
Hydrodynamic modalling; _

Shore crossing manzagement plan (effluent pipcline into Baés Strait);
Donovans Bay crossitig management p}an (wastewater pipeline); and
Tamar crossing ma ﬁagement plan (water supply pipeline],

Extenrions vnd suspensions aranted:

Variaus components of basefine monitos| ng {inc. seasonal noise surveys, ail, dioxins In dairy
produce, suriace water quallly, marine and estuarine water quality, odour);

Censiruction noize monitoring;

Submiission of Chemical Piant Design Report;

Landfill EMS; and

Risk and safety requirements.

Qther notobie sulunissions:

Annual environmental performance reports for 2008 and 2003,
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